551 /10 (Hon. A Massay,

2010 and Sset aside the award,

ef thi
just and €quitable to grant,

(ii) Any other order and relj



2002 which provides that:-

Every oath or affirmation made unaer this Act shaj/ be made
in the manner ang in the form prescribed by the rufes made



has been left with both statements "known to me Personally” and
“identified to me by” [although even the word me is missing]. He
submitted that a specific statement of identification has to be given in

attestation whether Or not the deponent is known to the

Commissioner for Oath or how he identified the deponent is a material




of attestation like this:-

This declaration js /made and subscriped by the

said A.B. who js known to me personally for who signature of the Person
has been identified to me by..... the latter being making declaration
known to me personally] this ..... aay of ....... 2

Support of the above arguments [he] referred this court to the
decision of Peter Mziray Kuga vs, Anne Kilango Malecela and 2

at Moshi held that [Mwaikugile, J.].

........ The identify of the deponent in the supporting affidavit
must be stateqd truly in the Jurat of attestation.

o be stated ruly in the Jurat of attestation. That

2. Record: Respondent’s written submissions in Rev. No. 325/2013 at page 3 of 5

3. Miscellaneous Civil Application No. 7 of 2006 High Court of Tanzania at Moshi quoted from respondent’s
written submission at page 3 of 5



........ In the view of the foregoing I wiyy strike out the
arfidavit in support of the present application as not been
(sic) properly sworn.  Order LXTIT Rufe 2 requires every
chamber application to pe supported by affidavit Since
there js no affidavit Supporting this application, I wiy Strike
out the application afso... *

present application for revision for being Incompetent as it is
Supported by an incurably defective affidavit,

In reply to the preliminary objection, the applicant submitted
that the applicants were known Personally to the Commissioner and

4. Miscellaneous Civil Cause No. 10 of 1998 (HC) quoted from Respondents written submission at page 4 of 5
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that the error was just a clerical error which does not bar access to
justice. The act should not be treated as fatal. He referred to this
Court the case of Ramadhani Nyoni Vs, M/S Haule and
Company Advocate [1996] TLR 71 [HC] where the court held
that:-

....... In a case where 3 layman, unaware of the process of
the machinery of justice lries to get refjer before the courts,

irregularities in an affidavit are curaple in terms of Section
95 of the Givil Procedure Code,.

The applicant therefore concluded that the act or skipping to
state in the jurat whether or not the deponent is known to the
Commissioner for Oath iIs @ minor error which could not defeat justice.
In rejoinder reply the counsel for the respondent reiterated further

with all strength in his written rejoinder submissions that:-

....... The affidavit of Ramadhani Pazi supporting the notice of
application  for revision s mcurably  defective for
contravening Section % and 10 (read logether with the
schedule to the) of the Oaths and Statutory Declaration Act,
Cap 34 RE 2002 where it is mandatory for the Commissioner
for Oaths to state whether the deponent was personally
known to him or w/;etheﬁr he was identifieq o him by a

He said although the applicant in reply argue that they
(applicants) were known personally before the Commissioner for
Oaths failure to state/indicate this fact in the jurat of attestation is a

5. Record: Ramadhani Nyoni vs, M/S Haule and Company Advocates [1996] TLR [HC] as quoted from the
submission of the applicant at page 1
6. Record: Respondent rejoinder submission in Revision No, 32572013 at page 1



material omission which has rendered the affidavit incurably defective
and not just a clerica] €rror as claimed by the applicants. On the case
of Ramadhani Nyoni Vs, Haule and Company Advocates
quoted supra the respondent counse] argued that the case is not
CoOmparable to the present situation because the applicant in that case
had no assistance from counsel whereas in the present case the




known to him [the Commissioner] or were identified by a person who
is known by the Commission for Oath. 1In my view the missing or

provisions of Section 10 of the Oaths and Statutory Declaration Act,
Cap 34 RE 2002 and Section 10 of the Act reads:-

Provided that were under any written law a form of
Sstatutory declaration IS prescribed for use for the
PUrpose of that law such form may pe used for that
purpose........

c’est -a-dire the format provided in the Act shall be complied with



....... The use of the word "shall” does not always meant that
there js /mandatory requirement. It a)) depends on the
circumstances of each case........

shall be in the form prescribed to the Act stated above je. Cap.
34 RE 2002. It is in the circumstance therefore Mandatory and the
alleged “skip’ by the Commissioner for Oath in this case Is worse and

duties as the Commissioner for Oaths. The schedule format clearly
states [as pointed by respondent’s counsel] that:-

This declaration Is made and subscribed by the said A.B,
who is known to me personally [or who has been ldentified
to me by ... the later being known o me personally]
this..... day of ...



The format quoted above is the réquirement of how an affidavit
must be and it indicates Primafacie that it must or should be

followed by the Commissioner for Oaths. Defining what is an affidavit

a single Judge in the case of D.B. Shapriya and Co., Ltd. vs. Bish
International BV, Civil Application No. 53 of 2002 Court of Appeal of
Tanzania stated that:-

containing material and relevant facts or statements relating
lo the matters jn question or issue and sworn by the
deponent before a person or officer duly authorizeqd to
administer any oath or affirmation or lake any affidavi It
follows from this aefinition that an affidavit js governed
by certain rufes and requirements that have to pe
followed... ..

of Appeal single Judge was quoted with approval by the Justice of
Appeal Munuo, J.A. in Mabi Auctioneers [T] Ltd. vs. NBC Holding

has been identified to him by X. The latter being personally
Known to the Commissioner for Oaths all that has fo be
stated truly in the Jurat of altestation. The Information of
identification has o be clearly shown in the jurat......
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Appearance:

1. Applicants: All present

2. 'Respondent: M/S Madia Memba Advocate - Present
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Court: Ruling has been read today the 30t day of May, 2014 in the

presence of the parties ag indicated in the appearance above.

[y
I.S. Mipawa
JUDGE

30/05/2014
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