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KIHIWISLO, J.
The appellants herein have knocked the doors of this Court

seekmg to challenge the Decision of the District Land and Housing

Trlbulna Lof Irmga delivered on 28t August, 2012 which in essence

d)loubd the ﬁespcmdents 1appea1 and quashed the decisions of

|

Mlenge 'Ward Trlbunal .apd Itunundu Ward Tribunal.
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fore this honourable Court the appellants filed a three point
Petition of Appeal namely;!

I That, tha Honourable Cheirinan of the District Land and

Housing Tribunal erred in law and in fact in deciding the appeal

before him against the appellants despite the misjoinder of the
parties.

2 That, the Honourable Chairman of the District Land and

Housmg Tribunal erred in law and in fact in deciding that, the

mater in dispute is res judicata without considening that the
purported Judgmenz:, of the ltunundu Ward Tribunal was mere
le zzef:, anp.’ not judgments within the mearung of the law as a

resu!r he ssued a wranj decision.
3, ’/hm‘

Chmrman of the District Land and
/i

(wsmg fnbm'(d erred in law and in fact in deciding that the ex
par((* dff(,rsmn of the Mlenge

Ward Tribunal was done
" !H‘l‘n')f‘()p(?ﬂ‘lj.

tha Hmmuruble

. !‘;he genesz° behmd this appeal is two Separate land disputes
whlch were fl]ed separately by the appellants against the
xgspondeat way back in 2011 before

Itunundu Wa

the Mlenge Ward Tribunal and
re

I,‘d Tmbunal In Pawaga In both land disputes the
spondunt dlCF not. enter appearance d

espite the fact that she was
!qu ‘srnved [Tho Mlen,g(, Ward

Tribunal and [tunundu Ward
ribunal (.Iecrtzfe(l o proceed witl the

hearing of (he disputes ex




varte and upon! conclusion of the hearing in both two disputes the

nellants won apainst the respondent

Dissaushed by the decisions ol the Ward Tribunals the
respondent  preterred an appeal belore the Distnicet Land and
S ousme Tribunal in Appeal No. 47 of 2012 which upon hearing the
barties the Chairman of the District Land and Housing Tribunal
delvered the judginent in favour of the respondent. Dissatisfied
with the decision of the District Land and Housing Tribunal the
O appellants camfs before this Court for a redress.
| .‘ -k i
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. |
At the hearing of this appeal the appellants appeared 1n person
/
whereas he respondent was represented by Mr. Jackson Chaula,
learned counsel instructed by M/S ABRA LAW ATTORNEYS. Upon
the request of the appellants which request was not objected by Mr.
Chaula, the appeal was disposed through written submissions

which were dully filed as directed by the Court.
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T nave anx:ofus Jand palmstakm:crly scrutinised the records of the
Ward Fnbuna] as we]l as that of the District Land and Housing
. Lal
Mribunal anrd. ne issue fstandg ‘ouu and that is none other than

shether or not/the instant appeal before this Court is competent.
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' le 2X e decision and not
tribunal 1s to apply for setting aside the ex parte d

prefer an appeal.
‘ L ¢ d there 1s a
This B siiton hes f(.)llg been settled and clear an
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Abdurrahman V Anitha Nickson Mdete, Land Appeal No

' . . - -+l B t cited
I2 Hish Coyrt.of Tanzania at lringa (unreported), the Court ¢

AR ES
v A4

¢ case ol Swiss Port Tanzania Limited and Another V Michael
(as he

Lugaiya. 2jvil /i;);)t';li No. 119 of 2010 1n which Hon. Juma .J (
Government of

o

then was)  while referring to the decision ol

Vietnam V Mohamed Enterprises (T) Ltd, Civil Appeal No. 122 of
unreported) and CRDB Bank

2005, Ccurt of Appeal of Tanzania (
(1985) Ltd,

(1996) Ltd Vv Morogoro Farm and Transport Services
Cwvil Appeal No. 61 of 2010 and stated that;

T ar cl(e,arly bound by the decisions of the Court of Appeal
s B g 3 Jfa' gy . . |
dzrectmg rha# parties aggrieved Dy ex parte decrees are required to

, g uf L | ; [ 1 !
apply 1o the /Sff,?."_li? count that l"f“qs.“d the ex parte decree to set it
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Similavly in another casc of Charlo Mligo Vv Victoria Kilasi,
L;md Appeal No. 7 of 2003 Higlh Court of Tanzania at Iringa
(Unreported), the Court having realised that the Land Disputes
Courts Act Cap 216 RE 2002 and its Regulations are inadequate on

mat ‘ lginati
| ‘;.te,f's related to appeal OTiginating from an €X parte decision
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pphied Section 5 Of the A
e ¢ Ar —_
Cl asy amended by the Written Laws

secllaneous Ape
Ay bl = .
| dmentg Ac 0.2 of 2010 in particular Secti
(<) and Section 70(> ) : : articular Section
(2) of the ¢
’ \JIVII i)r()(_j(:( ea b -
.'.'(NJ.) 4|l1‘.i Htilt(‘(l t}];” -]ur(f (.-(Jd&? ("ap 33 RE

“From rh.- o
G Jore going pusitior, of the law it is abvious that the

proper ane (“or
/ re rr course for the respondent to have taken was to

r:mi und Tribunal for setting aside the ex parte

u;)phy m f},(L
"*'!’.”' al before the Njombe District Land and Housing

cdocision. The

il ' ;
tnal Wwees premature.”
I

In the s o e ;
'nothe smstant case this Court lacks jurisdiction to entertain the
appéal much as the proceedings under scrutiny emanated from an

«ppeal which was a nullity. | am of the considered opinion that the
pm(eedmgs of the District Land and Housing Tribunal being a

null;lty m the clrcumstances of this case the appeal before me 1is
mcompF_ t.| ;:‘; ;‘ _

Consequent v the proc,cedmg and judgment of the District Land

frnd IHou ‘J,;mg ]"nl)mml (1110 h(‘r(*l)\, quashed for being a nullity and

the m.stam appf,al is hereby struck out. However, since the defect in

the proceedings have been raised by the Court swo motu no order as

10 cosls.

It 1s so ordered.



| P.F. KILWELO
JUDGE
22/10/2015

-+ ¢ appeal is fully explained.




