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length submissions on issues in paragraph four (4) of the same, which T will
decide upon accordingly though not in the manner enumerated.

1. It has been submitted that the arbitrator erred in law and facts by holding
that Dispute no. 7/2012 was res judicata while the nature of the dispute was
different from that of Dispute No. 8/2012 because one was in respect of
unfair termination filed under Part 3 of ELRA and the other was for under
nayment filed under Part 4 of the same. That the same has even been
distinquished by the law in the time limits of filing these two matters. That
tha two disputes were filed on one day and given two different numbers.
They were sent to one mediator and each was heard separately. While
consensus was reached in Dispute No. 8 and issued with a certificate of
aareement it was not resolved in Dispute No. 7 thus went for arbitration.
That had the issues been the same they would have been consolidated at
CMA a thing which was not done.

I his reply Mr. Matto submitted that it was an issue of unfair termination
dus  Undai payments which was pointed out in Form No. 1. They cannot be
heard to oppose the same now. Mr. Nzowa alleged that this was done out of
ignorance on the part of the applicants which should not be a reason of making
things right.

Now just as much as the two claims are provided for in two different parts

of Uhe ELRA it does not mean that they cannot be joined in one form if they are
claim against one party, filed by the same complainants. I believe it was wrong
i the rirst Dlace for CMA to aliow the filing of the two claims separately. More

‘s it they went for mediation before the same mediator then they ought to have

hoon consolidated as a matter of practice, rather than solving one issue and
l2aving the other issuc unsolved. The certificate before the meadiator could
itemize issues resolved and issues pending to be resolved.

Registry personnel should be enlightened on the filing procedures.

-

[




To respond to the issue as to whether the application was res judicata or
not, I would wish look into the principles of the doctrine itself. The doctrine of
res judicata is defined in Section 7 of the Civil Procedure Code Cap 33 R.E.2002
(herein after refined to as the CPC) where it states that:-

"Wo court shall try any suit or issue in which the matter directly
and substantially in issue in a former Ssult between the same
parties or between parties under whom they or any of them
claim, litigating under the same title, in a court competent to try
such subsegquent sult which such Issue has been subsequently
raised end has been lieard and finally determined Dy such court.”

in the case of JAMES KATABAZI & 21 OTHERS VS. SECRETARY
SEWELAL OF THE EAC and THE ATTORNEY GENERAL OF UGANDA,
s Ho. 1 of 2007 (EATD) it was held tnat for the doctrine to be applicable
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 : inflawing have to be obsarvad.

(i) We=thar th2 matter is directly and substantially in issue in the two
Suits.

(i) Pariies must be the same or parties under whom any of them
cl2im, liticating under the same Tittle and

(iii) The matter must nave Deen finally decided in the previous suft.

[Emphasis is mine]

¢ s pot in dispute that the partizs in all the two suit are the same. Mr,
Nzi has allaged the two are different bacause one was yet 10 be heard whilc
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tha forner was finalized during mediation.

As this instance, I have to determing on the first condition, that is whather
ehas bwg suits are directly and substantially based on the same issue. [ believe I
hau'd not 12hour much on this. These claims arise out of the respondents act of

SJOL&IU
declaring the applicants redundant. They challenged the same in two ditferent
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claims one for under payments of their entitliements and the other for unfair
termination.  They have resolved on the issue of under payments and have
already been paid. What is the effect of this?

As submitted by Mr. Matto this agreements was reached amicably. If they
still felt aggrieved they ought not to have accepted any payments waiting to be
rainstated.  They cannot amicably agree to accept conditions and payments
~iich are only payable tu cinpioyees who have been declared redundant and
continue to claim unfair termination.

Mus 1o respond to the first, second and fourth grounds raised in
paiagraph four, 1 hold that the matter was res judicata as found by arpitrator.
We cannot allow parues 10 come 10 wuit wili o single claim then file ancther
ane at a later date simply because the law allows them to do so. That was not
the intention of the legistature. The fact that the same could be tiled at the
"ame time as they did means they could have as well been counsoiidated. it is a
Py tat tie form was aut propeily filed. But the applicants war2 reprasepted

hy adle advocates wio coula basically assis: tiem accordingly.

However, even by not doing so and having reached an amicable
settlement on one claim, it means it basically closed the door for further
hlgation. Parties were casically heard for hesaring doss not entall adducing
lengthy evidence and recording it. Mediation is one form of hearing the matter
ana concluding it.
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raiscd in the dispute but raised his awn issue while writing the award.
Admittadly parties wifere not called upon to address CMA on this issue. sut
going through the proceedings it was indicative that this matter would arise,
vet the applicants did not make any eftorts to challenge the same. B2ing a
point of law this issue could be raised at any point in time. The arbitrator has
Giscussed tha same &t length quoting a number of decisions. In a recent case
of ZMIAANUEL MWAKISHA MIAWASI and 748 OTHERS VS, THF
ATTORNEY GENERAL OF KENYA Reference No. 2 of 2010 (FAC)) where
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the applicants were claiming terminal benefits for services rendered to the
defunct Cast African Community: it was held that although the objections
raised were not raised at the scheduling conference, however, they were of
trite points of law which could be raised at any stage and assist to save the
courts time. I find no reason to fault the arbitrator. It is unfortunate that it
came to his attention after he had heard the same.

L

[t has also been alleged that the arbitrator erred in relying on the provisions
O thie CPC wiiich is inrapplicable in labour matters.

Imis means that [ ami also wiony in finding that the matter ic res judicata
lelying on section 7 of the CPC as iabour matters have *hair own proceadings.
1t s true that the CPC is inapplicabie at CMA and Labour Court but only where
there are spediiic provisions uf tie saie. Otherwiss we 4n apply provisions of
the CPC as in matter of execution of awards. Moreover Rule 55 (1) of the
Labour Court Rules, 2007 specifically provides so. Matters cannot ba left to be
filed repeatedly simply because there is 1o provision under the labour laws tg
ke Lare Oi Uie situation.  Liligations arc accepted but they must also have an

ened,

Due to the reasons stated ahove I accordingly dismiss the application with
No orgars to costs.

27 m2 alsn point out at this juncture that I have noted that Mr Nzowa

who represented the applicants swore the affidavit and was the one wh  even
bsucd 3 nutce of application stating that he has been appointed Qy__ti_:ﬁ
applicaiis to represent them. 1 find that to be improper for 1t was the appiicants
Nmmé notice which anpoints him as their represenatis ».
As it sfands it is imeans that he has appointed nimseif to represeiil e
applicants, raising other legal questions. I believe this will be taken ints account

and be avoided in future.
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PRI S.A.N.‘Wambura
e L JUDGE
24/5/2013



