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IN THE LEIGH COURT OF TANZ:
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COMMERCIAL CASENO. 132 OF 2014

SERENGETI BREWERIES ]
LIMITED....cc0iceeseescss.on sessasasenns i PLAIVTIFF

VERSUS

BREAK POINT OUTDOOR
CATERERS LIMITED oo .....DEFENDANT

RULING
Mansoor, J:

Date of Judgement. 18 September 2015

During the course of the hearing the testimony and laking the

EVILLTICE DY s ntee r P 1 o 32
¥ presented by PW1, one Justine Moilel, wio Prayed
e foires 1the Court

to tender a document cxtracted from yy
S e

iy

Scanned with CamScanner



' 111 it 1] i ] ( )I l l“].‘ iz ] (ill( > }l_]ll]}.
( (I 'll | } ’
ERERRLE i l‘-ll Wb |1 i\ ( i

" i ()
O o the total valuc
halance of the account of the lil;mmli showing :

: ; . olaintiff marked
of the imnvances 1ssued 1o the defendant b.\ the pl MK '

statemnent (9}

1 . ]
" 5 . . £ o : warlien
a5 Anuextne SBLY 0 the Reply o (6

defenicel an objection was taken by the Counsel for the
defendant,  Advocate  Mafuru  Mafuru saying that  this
document 1s a computer printout and 1t has not been ;
authenticated. thus ot should not be admitted as evidence. The
Counsel rehied on the case of Lazarus Mirisho Mafie &

another vs Odilo Gasper Kilenge (@ Moiso Gasper

Commercial Case No, 10 of 2008 (unreported), decided by

Hon Justice Makaramba J.

In that case, the main contention was that the email

contanmnng the alleped defamatory statements being part of
clectronic evidence s not admissible in evidence in civil

proceechngs and should therefore be rejected.

Fhe Court in the case decided by Hon. Makaramba, J (th
“ ’ Lne

coase of Lazarus) (supra) , was called upon

is

Lo consider the

e
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o avil proceedings
‘fl.i -iih.!;i\ ||! ‘.I"lllf'ljlt' ('\'Ifi('l“l 1 o | l
ase - issue of
| ' Y , that case, the
ciwerally, whinch at the ume ol decrding, th
' . re - f(-.t
Ic e »nce was not ye
cmtion and admissibility of electronic evider ¢

Cevl - C1V] cedure. In the
covereidd l“’ilil_‘: Ovlr I.’l\\'s ol ('\']dt’!lC(.‘ 01 Clvll pr()

i . Case. it was noted
decided by Makaramba, J, the Lazarus Case,

£ al Hl

: s , t Bank of
by the Hon Judge that following the casc of the Trus

i : imit and 2
Tanzania Versus Le-Marsh Enterpriscs Limited

others Commercial Case No. 4/2000, (unreported,) whercby

e Lerdship Nsekela J, dealt with an issue of whether or not a

Act ) A R A
4

1967 and whereby Hon Judge Nsekela, while admitting that a o \;:

4

computer printout is a bankers Locle under the Evidence

computer printout is not a bankers book, he however called
upon the Courts to take due cognizance of the technological By,
revohittion that has engulfed the world,thus: he extended the o

Celifihition of bankers book: torinclude evidence emanating. from. - - g

computers subject to the same safeguards applicable to other

Py,

bankers books under 5,78 and 79 of the evidence Act.

T e -_e--;w {-'—5.‘
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Judge Makaramba in his Ruling in the Lazarus Chige .he
ey

e e e

tecopmzed the introduction in our laws of the "“lmis‘%ibility oF

d- :

Scanned with CamScanner



vl stoncd information penerated for use in the court
b oa el Sl wodines 1r( orporated in the
vivferiio et My CHENINLGH I.]”.(tuxllj,. )

EPoyrelo e o0 Ar g “‘li'riinuu;:h Written Laws [f\‘]lSC. Amendments)

Yt Neor 1D o ;'{?‘.‘}'} by ;l!i(lin;', section 40A.

Hiw Lordship Hon. Judge Makaramba however noted that the
vnendment in 2007 in the evidence Act did not’provide for the
admmissibility or receiving evidence in civil proceedings of
clectronic records i!:cllldiﬁg e-mails except in -the course. of
aumitang records extractea nom bankers’ books. He aiso
noted that as a result of the case of Le-Marsh by Hon Justice
Nuckela J, it was introduced in the Evidence Act, a new 5.78A
inserted by Section 36 of the Amending Act, i.e.Act No.

2/ 2006, which provides dg follows:- e o

7HBA < (1) A prnntout of an entry in the books of a bankl 01;'
micro film, computer, information system, magnetic
tape, or any other form of mechanical or t-:lectronic': ».:
data retrieval mechanism obtained by a mechanical

or other process which in itselfl ensures the F.-;,.;a;
e

"f:m‘l

-

Loqd ./" o ¢ . )-4 ‘1:

K ‘
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o inan v o such print out, and when st h printoul

apported by a pumf r.li})lll.’l!t’(l under sub scction
(.2) of secuon 78 that it was made in the usual and
iy course of business and that the book 1s in

TS . received 1n
the custody of the bank, 1t shall be

evidence under this Act.

) . r = = = x 1 Ll]c
The Judpe smd the term “document” 1s alrcad_y defined 1n

»
.

Evidence Act, 1967, thus, the task of the Court in that case

was 1o establish whether a computer printout of statements

contained in an e-mail is a document in the context of the

terme

of the law of evidence. In terms of section 3 of the

Tanzanin Evidence Act, 1967 (cap 6 R.E. 2002) a document

I - CTEEs MRT - cON R,

“Any wnting, handwriting,  typewriting, printing,
Photostat, photopraphy and every recording upon any
tangible  thing,  any form of communication,
representation by letter, figures, marks, symbols or by

more than one of these means, which may be used f
3 or
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: . nded that such
e o prane ol e ordimg any matter prov

. adable by
cline 1s reasonably  permanent and readable J

. o "a word
I'he Hon Jodge Makaramba extended the definition of

: 2 : 11 L etin
document under section 3 of the Evidence Act by nterpr g
. i 1N
it broadly to cover evidence generated by computer including
e mml, subject to the general evidentiary rules on

documentary evidence found in part 111 of the Evidence Act; .

(Cap 6 R.E. 2002,
This s found at page 20 of his typed Ruling in the Lazarus

Casc

CHon Judpe Makaramba wen'ton stating: that the existing. laws .

6l evidence cor admissibility of-documents  suffice  to' cover.

electromcally penerated information, thus as for standards on
televancy and hearsay, the existing rules of evidence suffice
?

he sard an e-mail being a ¢ : - ; |
_ il being o computer generated evidence, its

weight can be reduced upless-there is_suffic;
4 ' reduce Hess-therc s sufficient aut} icati
Nentication

J LUI]“"! " prd l_llh . ll l. . ’ ; “ - - II ‘llz!l llt?'
; : " c (- (-Opy 1 7 S
- - . 1 ] l.

(_!_\f ” 6
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- » ‘ ¢ organal
notandeninye an e il wall have to prove that th Bt

\ - 5 g .l‘ £ h 'r'
the o nnal soupht to be tendered n evidence i1s authenu

- “ g 2 z > ; aS
teed that the ematl has not been altered since the date it we

tetneved from the computet

Hon JJuadee Makaramba went further to say that an e-mail can
authenticated in the form of an audit trail, showing how the
onginal document  (e-mail) was turned into an electronic
nnage, stored in the computer system from where 1t was
retoeved and then produced to the court, and he went further
saving thataf an audit trail cannot be produced, the electronic f

evidence may rejected,

Fhiee Hon o Jixdpe Makarambacin the case (Jl',La;':'zu;L‘l'sHﬁ(_;t_ OU\L-H}Q ot futiiieg
rotles and standidds ol<ddmission.of an-e-mail.insthe . ,

rales and standitrg ddmussion.of an:empjl.i n:;,t'.h_e‘_qggx.-p?_,a__s;f_.:_’.,.,,\._._.._.:
evidence, the set rules and standards for admission of an

cmail in the Lazarus Case are as  the follows, and the Court

was to determine the following before admitting an email:- i

RLE Y

o
= EBl &% .y -

T

Py e i
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Fods ther o0 sl relevant as determimed under the [Sviden

——— : ~2 the
If the ¢ -mail authentuc in the sEnst that can

e e be:
proponent show that the e-mail 1s what it purports to be;
4 If the e mail is offered for its substantive truth, 1s 1t
hearsay as defined under the Rules in the Evidence Act,
and if so. is it covered by an applicable exceptions to the

hearsay Rules under the Evidence Act;

1 14 the e-mail an - original or duplicate, if not, is. there

adminsible secondary evidence to prove its contents;

vt .

- . .
" _ wiad "

R CE A R
s thie -.nml;;n'ivé “oalvie Cof the v-mmls’ubsiam‘lmallya*
otttweighed by the danger ol unfair prejudice or other

identificd haem?

The Hoh -dudee Makiearmba, said at page 36 of hiss aling, in

the last paragraph that the above standards should be-the-set

wn
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) germining the
virt BHal {fovr oundineg the Court n detern 5

Sy S, which
nissbiity ol electromeally stored mformation (1 )

C enc ass other forms

2 prl outs, website
{ electronie evidence such as computel print o .

messages, ctc,,

in the course of my reading on this matter 1 have also come Mg
acrons  the case of Exim Bank (T) --Limith Versus
Kilimanjaro Coffece Company Limited. Commercial Case

No. 29 of 2011 (unreported), whereby Hon. 'Judg'e
Nyanganka, also bad discussed an issue of admission of
lectronic Evidénte. Hon Judge Nyangarika had agreed with

what  Justice Makaramba had said in the Lazarus Case
respiirdiigy thetiiles Set.by-Hon Judge 'M:.11{':1_'1':1m‘1:jgi>}1'd1-:.gﬁi§1fi"llg-;-5."-»r :
StRE G aeE -*clﬁlté:&tiiﬂ irip «the admis sibitity: “f'c“]imll‘omca}lyn—ﬁfh
stored information (ESI), he also said at page 6 and 7 of hié
typetd Ruling that® in the case of Lazarus Mirisho Mc{ﬁéhqn‘d
Anather V. Odelo Gasper Kalenga @ Moiso Gasper, Commercial

(.‘d.,n.-;(s No. 10/2008, HC (Unreported), this Court while de-al'
. ‘ ing

r b v A 'y (1 ’lt: f-l l ""' l izl !U} l ] ‘
A i N o3 - f‘ct >0’11
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crioc s ans exhubit e Cowrt in Cinl Proceedings, My brother
viese Cdrediri g, J |'H‘\",f'.v,( J 1;;{;- _‘-f(;.':fjf.ff[j'; [f) ,)l" ‘,‘("! })g}’ r:({("‘; ‘[-()r

grendig  the cowurt  n deternmurung the adrmussibility Of

fromcaliy stored information (ESI), be it in the forms of e-
s, ar encompass Jorms of electronic evidence or compulter
printouts, website messages, and the like, and held that apart
from the tests of hearsay rule, authenticity, releuancy, and
unfarr prequdice, there must be a statement made -by a
declarant offered o prove-the truth_of its cont__en_t_g'__q_r?gh___i(;_{l,'
exciudes hearsay v covered by one of the excepuions to the

hearsay rule.”

The Hon. Judpe Nyangarika summarised what Hon. Judge

-

o Makacamba hadegaid dn stheLazarus -case, . he.said; “The other. . :
E "t,'u.\‘n....‘_.l\-‘. .-'-L' A AT L R

* "% l‘;-
A Tl

Vatentatdre that '.'::amhr‘.;.ﬁr\ifit.]h?rzcl-*ummld pass.the ilcblmﬁ'&ht\-’ongtngL Uiy s

cemiait ad
- -._. f"l:

,,,,,

torttinig rule. This rule provide that a party._relyi ng on such

@

L]

Jorme. of Secondary Evidence is admissible.”

vidence must be prepared to introduce an original, a duplicate

origmal, or be able to demonstrate that one of the permitted

' y L
LI TR

(‘('\;1"’ i 10
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#
adee Nvanganka continued ot pape 8 ol his typed Ruling, that
§ ol course, pollownng the case of the Trust Bank Tanzana

Camttecd Versus Le Marsh Enterprises  Linated & Dothers
Commeraal Case No. 472002, unreported, Law of Evidence Act;
Wap 6 RE. 2002, has been amended by Written La'fUS
.-'.‘u.':‘.:u-.’:‘mwm;:: Amendment) (No. 2) Act of 2006, and leritten_l
Laws (Miscellaneous Amendment) Act No.. 15 of-2007 and it can
be arqued  that its effect 1s that electronic records, including

emals and printout staiements, in relation to the banking

fmesaness are now admissible as evtdence in court.”

Hon Judge Nyangarika went further to give the procedure on
fow  to accept  the evidence of electronically generated

".(;':":;' ~ T TS o I W o g s p 2 " R s . 2 ..
SR pntin hetsadd M for-a- computéregeneratecior
P i / putervgenergtedipriptonts «to,.be-,

S

.fg"g"_ 3 ;_,.: s it g gl . v 22 &% L p 2 - o i . -
AR LIl W it nee m-t.‘mrl';prb'c:r?r:tfluly.?j:"(ur;t'r.*}fliqs':.tqncpmply;.m‘ o A
& * e ."-'l‘-'..LL'...".‘..‘..‘ 1 ‘-E{.’?;*ﬁ%"‘;‘

the standards set out in S .78and 79 of the Evidence Act, and :
sch printouts must be accompanied by a cerlificate to the effect

j . it |'_'-:T‘

that it 15 .a printout of suck nlr > ACCO ' "

latit w.a printout of such an entry by the accountant or branch »

i ¥ % i 4, Y . : ) ‘ "

manager of the relevant bank. and X | u

' e ank, and further to that th g
uriner to th €re must bhe %

(1 {"."k*r(fjizfrlfq?fﬂmt the person i 1 “The o6 “
rsonan charge of the compi :

| >of the compriter sygye -

| e mto

(o

{\/’ 11
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et ot Wiilefice CAct s i cover ud:—tm mjni issibility under. - < o

%

3
S
.

roaf s Anowwledue and behefs, such
oprerated properly at the matenal time when
149 prowmded uath all the rele vant data and the pnint oul in
question represent correctly or 1s appropnrately denved from the
eloevant data and that the print out statement were exarnined
unth the ongmnal entnes and were found to be corrée:, and a
¢ .

71

-

deseription of the computer system where the print’ oul
reas retrieved from the person-in charge of the computer. for
purposes of authentcity shounng that the print out statement

weere not tempered unth and are correct inevery respect.”

fion Judpe Nyanpgarika was however dealing with an issue of

s c X ERA

aclmission of a pnntout relaung to b:mkiﬁ_‘g transactions, of

‘mtﬂ‘: r;;i:

w
3%
.«a

vida's %

Y QTSATSEtHes BuidanceTAct $iFhe: !\dtl‘]l‘m\)(}}l progeduresofa o3 ::\

Banker's hook or an extract of a Bankers Book 1s also covered ~m§
extensively by 5.78 and 8,79 of the !v:dcncc Act, and this e
icludes the electronically retrieved doguments relating to | g

. : -‘; -
bankers books. R
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casae  at hand o Prmt out wlach s sought 10 be

v y « | .
it retated to banking transaction, and it 1s not an

s Ak b r i " ;
IR ain, it H 15 .,_'.-{JIJ_I_H _“l}l [r(_)[n __[}]t,' ('(nnpul(:r, It 1S5 2

elocLmmient

as defined by the Evidence Act, and as extended by

j,.‘

i Hono Justuce Makaramba in his decision in the case of Lazarus

{Spra)

“h

® = - -
A decument at common law as defend by Darling J in Rvs

Daye (1908) 2 KB 233 as comprising of “any written thing

v 0f beang evidence;- it s antnstrument, a-thing capabié of

canveyng endence”.

In o paper titled, * Consultation Paper, Documentary and

.

Vhviiléeronic TEvidence) s Lagwv.Reform - Cominnssion-.of. ‘Dublinj..;.

sedrpatlichedin December #2009 G donnd iy Jatvre T Y TP
. - S AL
have defined electronic evidence, and electronic documentary B

evidence an follows:

Rpm pg I

7
o ARy g
P

Zlectromie evidence is anything upon which information could

¥l

f I

hl

sstbly inseribed with fecognisable arid legible characters

N i TR

R 13
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cordenee caninclude anty data generated or stored

Polerm whiencver  a comprider s used. Nt oinecludes
wormdtint manuatly entered into ane electronic device by an
nedrvwdua!, information gericrated moa computational transaction

dorespanise to a request by an individual, when an electronic
device generales nformation acting as an aulomaton, or

mjormation produced and stored where a device processes

information unthin its matrix.

Liccrrorue documentary ewidence (s, therefore, any injormaiion
captured, generated or mamntained in databases, operational
systems, applications programmes, computer generated models,

wwinch extrapolate outcomes, electronic and voice mail messages

SAisdnel sty instricctions hisldaiiently toithin ’a.‘.eomputeri'tmeinm‘;ry;\-.g-_-‘,;_3,:;;,;‘_»;{-;@
) e

b
¥

o gs

BB 1R e b e eyt e 4 PR M o S R s P
2 - g £ g t

&

In the Report of the Law Reform Commission of Dublin, at W

ey ' . S T Th

page 201 to page 236, there is an entire chapter dcalin_g" on
.y 3B S t i . 1 4;-_-..‘ . -.&.Ii

quentons of how o authenticate clectronic (.1ocumcnt‘m'y

evidence and astabhiel the Taeasat “ o b g et I e
sand how to estabhish the ntegrity and reliability 'of :

Sy

i, o i
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puece ol electronn documentary evidence It s nmportant to
that the chapter has dentified several and diflerent forms
clectrome  documentary cvidence and  exarmmined  how
ditlerent electrome  documents can be brought before the
courts and  what  questions arise  surrounding  their
adonssibility, and authenticity, and also examines-the process
by which electromies and automated documentary evidence

can be brought before the courts, the procedure for discovery

process of the electronic documents and questions of record
management anu uesuuctions, procedure 1or regénerating or g
creating new  documents if needed in evidence il  the
documents have been destroyed, and how to streamline the
process of presentation of ¢lectronic evidence clectronically.

v 4 A R YR it T T R NS JTORAL Y '
= & g . . B b u F P tapus - iy R - . .
FR 4 ‘Y daal Ll 2 e X RR L RIS B IO ek [IE Y fis [ Y AT T T L T
v R

A s paper there dredifferentisways sofsauthenticating
"'”’ rent types of electronie evidence e.g. for a digital mcdlum

Itke o disk or a hard drive, the only way suggested by the Law

Reformm Commission that this ean be authenticated and j'_‘_";'
Admiasible in litgation ds if a_chain_ofieu stody 1s proven, and l-'h‘"

. : . Wwvell, “hh__ .((
(hat-the cvidenee whs i silid 2 N T ) P

If\/ i) 15
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frosn e
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and where n tape recordimg s

audio or video tecordimg, the Law Reform

‘, recommended that a device used to record the

wleo or aadio must be produced 1n court. For analogue and

ttal photographic umages, it 1s advisable that th

court

52
. AT

musl undertake a preliminary  hearing to determine the

admussiinhty of these kinds of documents to undo any doubts

ot image distortion and detect any fraudulent manipulation.

There s wine ae outlined proposed piuccdaics given in the

paper for adsaitung telephone records and mobile telephone

roeasds. It s supgested that these kind of evidence which are

decmed to have been penerated digitally should be classified

PRI b Sl et e A or ".‘%‘t_m!%f dlocatmeins -ith_f-;lx,:':m.prc_aw_z;:d;ql;,}ﬁg{-h@‘aa;-grf-»-, m;,

»

Certilicate process of the Evidence Act, and a Certificate of a

person in control of n device, a

Nyangarika in the case of Exim Bank T Limited vs Kilima

L

Caffee Company Limited (supra).

.

A antomnted reglevidenoe forthe-purpeses: of litigationgsand -« AT P

A

-

5 suggested by Hon "J'.u'dge
e "
tjaro

PSR . % l‘-!
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o1t ol the Law Reform Connmission ol Dublin, quoted

3 , . ¥ J L >
e decision of re Wards ol Court an Re MK and WK, the

{astern Health Board vs MK and Another (1999) 2 1LRM 321.
: - . . ey ;e t -
§ [he disputed electronic esidence i this case was a tape
j recarding  of anterview  with  the young complainants; the
- »
debate was this evidence was described as “hearsay evidence’,
and Keane J, sad:
“there may be cases where a tape recording, once established
aa beang authentic, may be the best evidence of the happerung
o B N o oni ol . P, B it
Of G piear sinraseil cvent” (page 9 of th shdonment) . e
9
He continued A
.
[
S.‘!‘.\“ i

SR nie an adeitordlappimeilalikewise @ laperecordingimEyrgIye- iy 1

 nareg T

a more accurate picture of a burglar than a witness who merely

had a flevting glance at him in a moment of crists. Even:in the
= : EIRTERY P
case of reported specch a tape recording may be more qécurate

i,

« v PP
W gl sl

than hearsay beeause it can give us the exact words which the

fg"ﬂ

’ v " 5 8 v e g o " ; . fs . - . I__.'l_'_:li:,‘.:‘{}
"N *m;-m.:n-i.vrrhny ~fﬂfly-;_?_({l_!?_t-',l an Aex U-(?H!_fﬂy' -a(‘(‘urgtetp’l,ppg::eﬁof‘.i.,u,ﬁq\ 3

¥
.J.".,,i
2

ATy
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pricerch ATV ES tecorcdoel usedd ancd also the
i

i tr { 14 ¥ . -
tr of that person at the tune when he used them.”

beane . thus supported the admission of such data, and

B

placed 1t superior to oral testumony in such circums'ances.

Ymoaware  that following the decisions by Hon. Judge

Nvanganka, and Hon Judge Makaramba, discussed herein

above, there is the recent change in our laws regarding

Ctizecanic Transactions.: Tho.. i an amendment -of-tae =
i

e ——

Fwvidence Act_made recently by Act No. 13 of 22015, (The

Flectrome Transactions Act, 2015). Section 42_of the Act

- ——

ammended section 3 of the Evidence Act, and it reads as follows:

" N Y r N & ,‘ - ‘!. | B Iv'..‘ I‘;"’;-ﬂ" '_" e o A .4 -
oy g 3 g e Lo YRR LI AT R ot PR K B b U b ) PR ey

. s " R LN R— . -
. - - S, S e B g o A A, * L
Lo egin gt o TR -*-";“"?‘-7-“:5?;’i".‘—.vf‘n'-';.‘tv'.! N ..“r._t-é

el e g1 E P pYincip| Aertigmmended-niscetion hyrdeloimegther s

«.5}1;:“\
| definition of the term (1()(31!!9!?1}{ anc :;uhshtuhng 1t __wlth
/ : ‘
J the fallowing: |
‘ -
/, ' 44 P TAT
/ “Document” means any writing, handwriting, type writing, -

f;rifﬂgigj;, Photostat, pHatography, compulter data afdl cvery

i %} 2% 18
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feneiiig o dpore any tangible g, any  form of

enneneQiton ar representation including in o electronic

1 by letters, flgures, marks or symbols or more than

ne of these means, which may be used for the purpose of

rocording any matter providea that recording is reasonably
permanent and readable”

Section 43, 44 and 45 of the Act amended S.19, 34B and 34 of
the  Ewidence  Act by  inserting the word “Electronic”
snmediately after the word “written” and ‘statement  wnenever
thev appear

The Act also mmtroduced $.64A, which 1s on Admissibility of 1
* . . " "".1 e . 7 N — : sil
Electronie Bvidenc@itreadsrinmn e e -0 0 e I N TR

b ok My €1 St Ly Faoh
E L)
-

- "\ l\' 3 R T o LA R B . s S
.“."i'!'f‘:—“!’:ﬁﬁ‘ &% i‘-.!“"" l"' A t:. - ,1 l'l.“i

5 61A (1) n every proceedings, clectronic evidence shall

be admissible,

s

. i ;-‘. .‘-‘ﬁ‘
pr ey
B 1Y

Feckh Rt "..'-in."_:.';i
() The admissibility and weight of Electronic \
evidenice shall be determined in the madner

LAY
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presenibed under secnion 1R of the IKlectronise

Fransacuon Act 201 5,

}i

1) tFor the

purposes of this section, “electronic
vidence”™ means any data or information
stored in electronic form or electronic media or
retrieved from a computer system, which can

be presented as evidence.

Section 18 of tic maccuwnic Transaction Act' 2515, nct No. 13
s Ay S

of 2015 15 on admissibility and evidential weight of data

.
.y

messages, it prm'ldc‘ ns follows:

Sa8( o fmeanytlepalgigecedings, nothing.in "-.lhca;;t-;x}_l;eﬁf.g&-i.--,‘ »‘-&:-{-é
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d e rals .
Cthe ety of the manner o which the data

message was pencrated stored and communicated;

b} the rehabiliy of the manner in which the integnty of

el

the data message was maintamed;

¢} the manner in which the original was identified;

and,
R N - AT O GRS AUTEENES
d} Any other factor that may be relevantiin assessing %
the weipht of evidence, !
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i} j of B il | G Ter i §n 2 p— ) - .
I he evidence that supports a finding that at all

materal umes that computer system or other similar
device was operating properly or, if it was not, the fact
ol 1ts not operating properly did not affect the integrity
1 ]
.

an  clectronic record and there are no other
reasonable grounds on which to doubt the authenticity

of the electronie records system;

by It 18 established that the electronic record was

recorded or stored by a party to the proceedings who is

odverse in iﬁ[t:':‘est to the party seeking to iﬁtrpdiié;f@;:lft; ‘ ::2

? éf'i

¢) Itis t:';mbh:.htd thdt un electronic record. wis l:LCQ];dBQ I

ar sloied i m lht. 'u ual and ordinary coursc. oi‘ bﬁ?s';?aéss.

by @ prrson whq i iot-a party to the, prace'edmg& and
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whio clhl not ’wr*nrd or store it under the vontrel fjf he
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SR St mel w1 >
/ peet on any set standard, procedure,

HSARE OF Drad >
' prachice on how electroni records, are 1o be

[r.’n.‘rntr_]f' 0\r <« " . : " :
d or stored, with regard to the type of business or

" l\ f* L4 - " : . . 4
ideavours that u sed, recorded or stored the electronic

record, and the nature and purpose of the electronic

record”

/..!'u section 10(2) of the Electronic Transaction Act, recognize
¢hat 2 person can provide: a certified print out of..the

. 24 ._;,:!:: ..-! W ALEE sk ¥ |
socument, if the law requires production of a certined o) of .

thie document.

The introduction of the Electronic Transaction Act, 2015 is a

Fevdlutian: m W m.tdo'Hm:wr-nrmtmn tor. '111 wpc'% ahdsformaaof e
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validity _q-t_-;[ any transaction in electronic form, kcupmg and
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o sl st S te ' : et gl atve LW

The gn mml rules on authenticating the clectronic transaction
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llmlc- ..}' ]H of the Act 1-‘ “that nmhmp m lhc rules of (.V1dtnc<.
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; alt apply o as 10 deny (he

admissibility of data Massage on
cive 1O 1. ;| . .
w ground that the document s o data massapge, provided

that the gindelhines as 1o admussibility and evidential weight set

autin that sectons are comphied with.

Thus o person who wants to produce as evidence a data
message or a computer stored information or data must bring
a certuiicate certifying the reliability of the manner in which
the  electronic  document was generated, stored. g and
COMMUMICAtLY, e saicgrity of the electroaic Jdecament and

the manner in which 1t was maintained and the manner in

which the onginal was idenufied.

» .,kx:'l.'lElg?.i;;i,ﬁ.-if-;kje”;-;jj‘lﬁf:‘{??,‘tii;;ii_;'ﬂ.ft‘it)‘n mntlc,hs-!l?;:;tg);a)of,ﬂ;a@ecﬁnamc; LR v

ARSI GONS -n‘iﬂ mﬁﬁﬂnﬁr’f‘ O <:oﬁ"ift{diisﬁi&waﬂEteﬁ%ﬁt.,, A

may be relevant in dssessing the wmphl of cwdcnt:e. '
s s s

14k :d‘.’p*ﬂ;&_“'éu--‘s ‘A

\?1:-‘ ""-’_‘-"..‘ i
a .

:,}_-.. R Pl

o ST ST G e R P | .. SN E that at all

mulr'ru]l mm"x I-w ‘computer %y:,iﬁ-m o1 similar deévice was

e

LT T TR

1 ..r'-iv.? i!' . vy

tll/\ o 24

©oeql e

Scanned with CamScanner



[ aung propeily or the

a_-""’.:“' dad o N HEN thie mlegeriy

act that the device  was not working

ol an clectrome record and

et e 1o other reasonable srounds on which to doubt the

suthenuenty ot the eléctronice record system; and if it is

estabhisiied that the electronic re

cord was recorded or stored
i the usual and ordinary course of business by a person who

#onaet @ party to the proceeding and or store it under the

contialoldbeporty secking to intioaiice the Feebrdiitie dount
"'-r LR

VAL e dimoretion to make  a, presumptioii’ that the

cloataes '~ ~gntagauhentic. .

Under 518 (4) of the Electronic Transaction Act, 2015, i
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g lectronie !I.ln...'h'lu.lll ,\(-1‘ 2015 ""“)1’11!7."(1 34
wide 3 '
ot evidence and  provided  the procedure of its

bty and for according their evidential value in civil

rocecdings

v can be seen special provisions as to evidence relatng to

. - » - . S
clectronie record have been intreduced in the Evidence Act a |

! X ic ° ] : of
well as in the Electronic Transactions Act: The contents

i ith the
clectronic records may be proved in accordance wi i

o

provisions of Section 64A of the Evidence Act.

0
-

s Jv-l ¥ Wiy

2016. 'Sf:f-f?,i(:)ﬂ 18 nf the l*lccncm;c Act dcals w1th t.he

The Flectronic Transactions Act has rccqgnized a revolution ::;

in the 9:'::3,' people  transact buguu.‘;b In fact, there is a
it u.‘vuhumu 'uwtl;;-_ Y ‘the cmdgncc.,.\ ,._pmduced pcf05 de;% E- Hg
£ COMIEY J‘mv' rlrﬁ,pnu lﬂ’\.!}“ cvndcp t{s lSy ﬁway, of 211;1 g.":l.‘?FEr.?”L::;*- ;1
record. umlc ¢ the Evidence Act, in vn.w of Section 64A can be
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section ,I.'% of the Electronic lmr;ﬁ:}ulonb Act, Act No. 13 of H
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| Prove  scecondary =
CHIOC HE CICCIironie . | .
‘s it M e " y
“herated by a computer. It may
)"-'-" tI: 1‘:]ni= \:‘.‘Il |
n SCCHONGAA - ; .
} ! starts with
a clause that =
S¢ é m any
Gatregs, l'-rr'('a’?(?”[(‘

cuidence  shall be

r _‘-<=. L '!i \.". i:" ‘)t Ii!f_' l‘:l(f(_ lr()'l“

¥

clause that “mn

adnussible” and
'ransactions Act start with a

any legal proceedings, nothing in the rules of

imdence s
dence shall apply so as to deny the admissibility of data

message on ground that it is a data message.”

Fhiis, notwithstanding anything contained in the Evidence
Act, any information contained in an électrénic record which is

printed on a paper, stored, recorded or ¢opied in optical or
magmietic media produced by a comp'utcrf;té'ﬁal'l be deemed to

e i {.int unwnl (mly 1f thc condnuc)ns mcnt}oned under sub—

s . o R T
'.’ : li"s_.~-.

‘.‘ '.7.
. The yery dclrm-.-,]luhw of such a dmumcnt 1.e Qlcctromc
recotd which is called as mnpuler output dcpends on the
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satisfaction of rlu- [c)ur u)ndltmns undt,r SLCUOH 18(2 ]6f the
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A

beansact e A
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015 Act

which [ |
e e
e reproduced heregmn

’ 2 I "l e ]
gpder Secuon IS0 ol the Ele -
Electronic Transactions Act, there is

a presumpton that all electronic records ot i ot s
clectrome record s stored or recorded is smribentic unless the
contrary is proven. The court shall presume that the electronic
records system s authentic if there is evidence to show the

following:

a) if there 1s evidence that supports a finding that at all
matenal times the computer system or other similar

device was operating properly or, if it was not, the fact

. g y i
Py . Ly oY - - A3

“ g 1ts not operating properly r-|hd‘ not. affect the integrity i

_ 3

Aol o clm:tmnic :u.md -‘md' Lhuc arc__nc_)____otht;g__ "
- ' < 5 2 :q“ :; i L] ! : -‘:?‘5
N e .1' nn 11:1: pmuml.. on vlm h_ ‘l‘(z'(flt)llbl tht_ qut’r{aetnﬂtlc‘:l‘ty *55
N "’r.r Nl : LB
v 3741 Wl tl I ¥ L ol SR G SIS+

n! the electronic e und‘ *,y lvm ;

r '!'%' # 47 - . 3
bj It s established that the ~ electronic record was
focorded or stored by

L

a put ty 1oy the procecditigs who is
gdverse innterest to the Iggi.x;_jgy_;‘._gg;lgi‘ng, to introduce 1t
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t 1S |".{.li)llfsllt' . : ) [P,
I d that an ¢l Clrome record was recorded 4

or stored i the usual and ordinary course of husincés
by @ person who is not a party to the proceedings and

who did not record or store it under the control of the .

party seceking to introduce the record.

Asprrson. desiring. lo. give a statemeiit, incany. .proceedings

Henaining 16 an ¢lectronic srecord, AtiisTiperiiigsible . under
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Crt il
i mus - y )
ISt deal with the applicable conditions
Mentioned
Hl'licg See y g ; ;
section 18(2) of the Electronic Transactions
q'{‘!‘ nl}lli P v

{i*]1 The e o
J 'he ce rtiificate must be S];Jned b}r a person OCCUpyng a
responsible official position in relation to the operation of the

relevant device.

Further to that the person giving the certificate must state in

o the best of his knowledge:: =

the certificate that the same-is t
nenef. Most importantly,  such  a certificate must

ana
accompany the clectronic tecord like computer printout
the stiatement is sought to be given in

.

pertaining (o which

evidence, when the same is.produccd in evidence.

L i-'..;'(| -... ; 48 .
A AR DRRN SR R T
dkt"n stb‘ CnSUI‘C “'the ‘SOU,I‘Q"_ g

All cthese safefiu trdﬂ.!*m* "l

- whie h‘ ’dru.:‘LI u,f:‘

nul l wnticity,

T

clectronic record sought t«) lJc,.'nscd as evidence. Electr_

TR LT 2 b el

records  being more susceptible to tampering,

franspogpition, excision, -c':i'ﬁ.'"'fiifi'tliﬁﬁt uch - ‘%a_fcguar
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Wi )e I
! 1l bhase ' j ‘
cd on Prool of clectronic records can lead to
f1ives) t-fjll‘-[lt‘t‘

U admit the electronic document n dispute the above

Betlore
¢

conditions must be s:

wisfied, 1t 1s so ordered.
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